
Contents

Table of Statutes

Table of Secondary Legislation

Table of Cases

i

Chapter 1: Introduction to Employment Law Practice

1.1 Introduction
1.2 Changing nature of employment law practice
1.3 Scope of employment law practice
1.3.1 Non-contentious employment law practice
1.3.2 Contentious employment law practice
1.4 Implications of employment law practice
1.5 Recent developments
1.6 Summary

Chapter 2: The Employment Contract and its Clauses

2.1 Introduction
2.2 s1 statements: the written statement of particular terms
2.2.1 The contract of employment
2.3 Express contractual clauses
2.3.1 Probationary period clauses
2.3.2 Payment in lieu of notice
2.3.3 Confidentiality
2.3.4 Garden leave
2.3.4.1 Garden leave and restraint of trade
2.3.5 Gross misconduct clause
2.4 Implied contractual terms
2.4.1 Duties of the employer
2.4.1.1 The duty to provide work
2.4.1.2 The duty to pay wages
2.4.1.3 The duty of safety and care
2.4.1.4 The duty of mutual trust and confidence
2.4.2 The duties of the employee
2.4.2.1 Readiness and willingness to work
2.4.2.2 The duty of reasonable care and competence
2.4.2.3 Obedience of employer’s reasonable instructions
2.4.2.4 The duty of loyalty and fidelity
2.5 Post-termination clauses
2.5.1 Non-competition covenants
2.5.2 Non-solicitation covenants
2.5.3 Non-poaching covenants
2.5.4 Non-dealing covenants
2.5.5 Remedies for breach of restrictive covenants
2.5.6 Wrongful dismissal and restrictive covenants
2.5.7 Garden leave and restrictive covenants
2.6 Summary



CONTENTS

ii

Chapter 3: The Role of Policy and Procedure in the Employment Context

3.1 Introduction
3.2 Disciplinary, dismissal and grievance procedures
3.2.1 The ACAS Code of Practice
3.2.1.1 Disciplinary matters
3.2.1.2 Grievance matters
3.2.1.3 Legal status of the Code and discretionary power to adjust 

awards
3.2.1.4 ACAS Guidance
3.2.1.5 ACAS conciliation services
3.2.2 Disciplinary and dismissal procedures
3.2.3 Disciplinary warnings
3.2.4 Grievance procedure
3.3 Other core policies
3.3.1 Equal opportunities policy
3.3.2 Health and safety policy
3.3.3 Internet and email use policy 
3.3.4 Family-friendly and flexible working policy
3.3.5 Whistleblowing policy
3.3.6 Sickness absence policy
3.4 Incorporating policies into the contract of employment
3.4.1 Works rules/handbooks
3.4.2 Stand-alone policies
3.5 Summary

Chapter 4: Settlement Agreements

4.1 Introduction
4.2 Formalities of settlement agreements
4.2.1 Admissibility of discussions
4.2.2 ACAS settlement agreements
4.2.3 Negotiating settlement agreements
4.3 Uses and implications of settlement agreements
4.3.1 Implications
4.4 Common terms in settlement agreements
4.4.1 Settlement sum
4.4.2 “Full and final settlement” clauses
4.4.3 Reference
4.4.4 Tax and indemnities
4.4.5 Clawback
4.4.6 Pension benefits
4.4.7 Personal injury claims
4.4.8 Restrictive covenants
4.4.9 Confidentiality
4.4.10 Costs and expenses
4.5 Summary

Chapter 5: Family-friendly Rights

5.1 Introduction
5.2 Terminology and definitions
5.3 Where to find the rights
5.4 Time off for antenatal care



CONTENTS

iii

5.5 Maternity leave
5.5.1 Notice
5.5.2 Return to work
5.5.3 Right not to be dismissed or to suffer detrimental treatment
5.6 Statutory maternity pay (SMP)
5.7 Adoption leave and pay
5.8 Ordinary paternity leave provisions
5.8.1 Statutory paternity pay
5.9 Shared parental leave (SPL)
5.9.1 Shared Parental Pay
5.9.2 Refusal of SPL or ShPP
5.10 Unpaid parental leave
5.11 Time off to care for dependants
5.12 Flexible working provisions
5.13 Summary

Chapter 6: Discrimination and the Equality Act 2010

6.1 Introduction
6.2 Protected characteristics
6.2.1 Age
6.2.2 Disability
6.2.2.1 Impairment
6.2.2.2 Substantial
6.2.2.3 Long-term effect
6.2.2.4 Normal day-to-day activities
6.2.3 Gender reassignment
6.2.4 Marriage and civil partnership
6.2.5 Pregnancy and maternity
6.2.6 Race
6.2.7 Religion or belief
6.2.8 Sex
6.2.9 Sexual orientation
6.3 Prohibited conduct
6.3.1 Direct discrimination
6.3.1.1 Occupational requirements
6.3.1.2 Associative discrimination
6.3.1.3 Perceptive discrimination
6.3.1.4 Defences
6.3.2 Indirect discrimination
6.3.2.1 Provision, criterion or practice
6.3.2.2 Causing a disadvantage
6.3.2.3 The claimant must be put at a disadvantage
6.3.2.4 Justification – a proportionate means of achieving a legitimate 

aim
6.3.3 Harassment
6.3.4 Victimisation
6.3.5 Duty to make reasonable adjustments
6.3.6 Discrimination arising from a disability
6.4 Vicarious liability
6.4.1 Individual’s liability
6.5 Age discrimination and retirement
6.6 Enforcement of discrimination legislation
6.6.1 Burden of proof
6.6.2 Enforcement by tribunal



CONTENTS

iv

6.6.3 Remedies
6.7 Equal pay
6.7.1 The equality clause
6.7.2 The comparator
6.7.3 The criteria
6.7.3.1 Like work
6.7.3.2 Work rated as equivalent
6.7.3.3 Work of equal value
6.7.4 Material factor
6.7.4.1 Red-circling
6.7.4.2 Geographical location
6.7.4.3 Responsibility allowances and bonuses
6.7.4.4 Market forces
6.7.5 Enforcement and remedies
6.7.6 Secrecy clauses
6.7.7 Gender Pay Reporting
6.7.8 Pay ratio reporting
6.8 Summary

Chapter 7: Dismissal

7.1 Introduction
7.2 What counts as dismissal?
7.2.1 Termination of contract that is not dismissal
7.2.2 Actual dismissal
7.2.3 End of fixed-term contract
7.2.4 Constructive dismissal
7.2.4.1 Fundamental breach of contract
7.2.4.2 Breach caused resignation
7.2.4.3 No delay
7.3 Unfair dismissal claims and their consequences
7.3.1 Does the claimant qualify?
7.3.2 Is the claimant an employee?
7.3.2.1 Does the claimant have the necessary continuity of 

employment?
7.3.2.2 Is the claimant part of an excluded category?
7.3.2.3 Working abroad
7.3.2.4 Illegal contracts
7.3.2.5 Has the claim been brought within the three-month time 

limit?
7.4 Was the claimant dismissed?
7.5 Unfair dismissals
7.5.1 Automatically fair dismissal
7.5.2 Automatically unfair dismissal
7.5.3 Whistleblowing (protected disclosures)
7.5.3.1 Detriment for whistleblowing
7.6 Potentially fair reasons for dismissal
7.6.1 Capability or qualifications
7.6.2 Conduct
7.6.3 Redundancy
7.6.4 Statutory illegality
7.6.5 Some other substantial reason
7.7 Reasonableness
7.7.1 Reasonableness and the potentially fair reasons
7.7.1.1 Capability



CONTENTS

v

7.7.1.2 Misconduct
7.7.1.3 Reasonableness and statutory illegality
7.7.1.4 Reasonableness and dismissal for redundancy
7.7.1.5 Reasonableness and dismissal for some other substantial 

reason
7.8 Procedural fairness
7.8.1 Confidential pre-termination agreements
7.9 What remedies is a successful claimant entitled to?
7.9.1 Basic award
7.9.2 Compensatory award
7.9.3 Additional award
7.9.4 Interest on the award
7.9.5 Was the correct procedure followed?
7.9.6 Recoupment
7.9.7 Further financial penalties
7.10 Summary

Chapter 8: Employment Law Practice Relating to Transfers of Undertakings

8.1 Introduction
8.2 What is a transfer of an undertaking?
8.2.1 The extended transfer definition – service provision change
8.3 The effect of transfer on contracts of employment
8.3.1 Changes to employment terms and conditions
8.3.1.1 Defining ETO reasons
8.3.1.2 Changing a collective agreement
8.4 Dismissals
8.4.1 Substantial change
8.4.2 Transfer-connected dismissals
8.5 Other important regulations relating to transfers
8.5.1 Insolvency
8.5.2 Notification of employee liability information
8.5.3 Remedy for failure to notify employee liability information
8.5.4 The duty to inform and consult employee representatives
8.5.5 Joint and several liability
8.5.6 Contracting out
8.6 Summary

Chapter 9: Employment Tribunals

9.1 Introduction
9.2 Bringing and defending a claim in the Employment Tribunal
9.2.1 Early Conciliation Scheme
9.2.2 The claim process
9.2.3 Claim form
9.2.4 Time limits for bringing a claim
9.2.5 Submitting the claim
9.2.5.1 Drafting the claim
9.2.6 Response form
9.2.6.1 Drafting the response
9.3 Case management
9.3.1 Preliminary hearing
9.3.2 Judicial assessment
9.3.3 Striking claims out
9.3.4 Deposits



CONTENTS

vi

9.3.5 Witness statements
9.3.6 Witness orders
9.3.7 Requests for further information and documents
9.3.8 Preparation of witness statements
9.3.9 Judicial mediation
9.4 Procedure in the Employment Tribunal
9.4.1 Remedies
9.4.2 Representatives
9.4.3 Costs
9.4.4 Schedule of loss
9.5 Bringing and defending a claim in the courts
9.6 Appeals
9.6.1 Reconsideration of an Employment Tribunal decision
9.6.2 Employment Appeals Tribunal
9.7 Unfair dismissal scenario
9.8 Summary

Answers to Self-assessment Questions

Appendix

Index



© 2019 Copyright CILEx Law School Limited

All materials included in this CLS publication are copyright protected.

All rights reserved.

Any unauthorised reproduction or transmission of any part of this 
publication, whether electronically or otherwise, will constitute an 
infringement of copyright. No part of this publication may be lent, resold 
or hired out for any purpose without the prior written permission of  

CILEx Law School Ltd.

WARNING: Any person carrying out an unauthorised act in relation 
to this copyright work may be liable to both criminal prosecution 

and a civil claim for damages.

This publication is intended only for the purpose of private study. Its 
contents were believed to be correct at the time of publication or any 

date stated in any preface, whichever is the earlier. 

This publication does not constitute any form of legal advice to any person 
or organisation.

CILEx Law School Ltd will not be liable for any loss or damage of any 
description caused by the reliance of any person on any part of the 

contents of this publication.

Published in 2019 by:
CILEx Law School Ltd
College House
Manor Drive
Kempston
Bedford
United Kingdom
MK42 7AB

British Library Cataloguing in Publication Data

A catalogue record for this manual is available from the British Library.
ISBN 978-1-84256-1113-3


